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The Role of Civil Liability in Ensuring Police Responsibility for Failures to Act 
after Michael and DSD 
Richard Hyde* 
When the police fail to act and harm results, a number of mechanisms may be used to 
hold both police forces and individual officers to account. These mechanisms may be 
found in criminal law (through prosecutions of the police or individual officers for 
offences such as misconduct in public office or violations of the Health and safety at 
Work etc. Act 1974), public law (for example, through inquests,1 judicial review or 
investigations led by specialised bodies, such as the IPCC), or private law. It is the latter 
that this article proposes to focus on. 
The private law mechanism that is best suited to holding the police accountable for their 
failures is a civil law claim for damages. However, the courts have been reluctant to 
impose liability in the tort of negligence for omissions, and have been particularly 
reluctant to find a duty of care on the police in omissions cases. This is considered in 
Part II. Therefore, the claim under section 8 of the Human Rights Act 1998, which is 
considered in Part III, has assumed great importance in the area.2 Whilst this claim was 
initially relied upon in cases where the omissions of the police had led to the death of the 
Claimant, recent developments have led to an increased ability to claim for those 
Claimants who were injured by the actions of a criminal who was not apprehended due 
to police omissions. 
This article argues that civil liability can play an important role in police accountability. 
Even if damages recoverable in claims against the police are limited, the ability for the 
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1
 For an example where the police were directly involved in a death see <http://dugganinquest.independent.gov.uk/> (last visited 29
th
 July 
2015). See Re McKerr [2004] 1 WLR 807; R. (on the application of Middleton) v West Somerset Coroner [2004] 2 AC 182 and R. (on the 
application of Sacker) v West Yorkshire Coroner [2004] 1 WLR 796 for the role of inquests in considering the broader role of state failures 
in deaths. 
2
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courts to explore the actions of the police can contribute to bringing police failures to 
light. The systemic and operational failures of the police were exposed by the Court of 
Appeal in DSD v Commissioner of Police of the Metropolis,3 demonstrating that the civil 
claim can provide a vehicle through which police conduct can be evaluated. Similarly, in 
Brooks v Commissioner of Police for the Metropolis,4 the poor practice of the police in 
handling the friend of Stephen Lawrence after he witnessed the killing, was exposed in 
the judgement of the court, even though the police were not held liable for damages.5  
I - The Problem of Police Accountability in Tort 
Liability in Tort is premised on a wrong done by one to another. A duty, arising from 
either common law or statute, must be demonstrated to exist.6 In cases involving the 
police, and particularly cases concerned with police failures to act, the identification of a 
duty has proved challenging. This has been the case whether it is argued that the police 
owe a duty as an organisation, or are vicariously liable for the actions of individual 
officers. Duties have been simple to identify in cases involving intentional wrongdoing by 
the police (see for example Browne v Commissioner of Police for the Metropolis,7 a case 
of assault and battery). However, it has been much harder in cases of carelessness by 
the police. That the police as a whole, or as individuals, have fallen below the standard 
that one would like them to reach has often not been in doubt, and this has led to 
adverse findings in some of the public law mechanisms mentioned above. However, 
                                          
3
 DSD v Commissioner of Police of the Metropolis [2015] EWCA Civ 646. 
4
 Brooks v Commissioner of Police of the Metropolis [2005] 1 WLR 1495. 
5
 Note, however, that the failures of the police had been explored by a statutory inquiry led by Sir William McPherson (Sir William 
McPherson, The Stephen Lawrence Inquiry: Report of an Inquiry by Sir William McPherson of Cluny (1999) Cm 4262-I, Chapter 5). 
6
 In the law of tort generally see W E Peel and J Goudkamp, Winfield and Jolowicz on Tort (19
th
 edn Sweet and Maxwell 2014) 1-003. In the 
tort of negligence the centrality of duty is acknowledged in the famous quotation by Lord Esher MR in Le Lievre v Gould [1893] 1 QB 491, 
497:  “ ŵĂŶŝƐĞŶƚŝƚůĞĚƚŽďĞĂƐŶĞŐůŝŐĞŶƚĂƐŚĞƉůĞĂƐĞƐƚŽƚŚĞǁŚŽůĞǁŽƌůĚŝĨŚĞŽǁĞƐŶŽĚƵƚǇƚŽƚŚĞŵ ? ?
7
 [2014] EWHC 3999 (QB). 
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identifying a tortious duty as a prerequisite to a claim in damages has proved more 
challenging, and this will be considered in more depth in Parts II and III.8 
The classic case considered in this article is one where the police have (or could have) 
information regarding a dangerous individual and fail to take the proper steps to 
apprehend that individual. The case can either involve the knowledge of specific threats 
to the Claimant, or a more general awareness of the danger posed to members of the 
public, or a class of members of the public. The omission can be a failure to obtaining 
information regarding a suspect, the failure to properly process information that has 
been obtained, the failure to properly (or at all) carry out an operation to apprehend the 
suspect or the failure to detain a suspect after he or she has been apprehended. 
Following the failure the Claimant suffers injury or death at the hands of the dangerous 
individual. The police failure then becomes the focus of a claim (as well as, often, an 
investigation led by the IPCC and, in case of death, an inquest which includes 
consideration of the circumstances of the death, including the failures of public 
authorities to prevent the death9) and the possibility of police accountability through civil 
liability is raised.  
It is not proposed that this article will examine police liability for their actions. This issue 
has proved easier for the courts to address, with a greater willingness to hold the police 
liable for failures to take care when acting. As Lord Keith noted in Hill v Chief Constable 
of West Yorkshire ³WKHUH LVQRTXHVWLRQ WKDWDSROLFHRIILFHU OLNHDQ\RQHHOVHPD\EH
liable in tRUWWRDSHUVRQZKRLV LQMXUHGDVDGLUHFWUHVXOWRIKLVDFWV«´10. For example, 
the police were held to be liable when they fired a CS gas canister into a shop 
containing, inter alia, flammable ammunition, whilst aware of the risk of fire, and without 
                                          
8
 See the comments of Lord Roger in Brooks ƉĂƌĂ ? ? ? ?ƚŚĂƚǁŚŝůƐƚ “ƉŽůŝĐĞŽĨĨŝĐĞƌƐŝŶǀĞƐƚŝŐĂƚŝŶŐĐƌŝŵĞĚŽŶot owe witnesses the supposed 
ůĞŐĂůĚƵƚŝĞƐŽĨĐĂƌĞĂůůĞŐĞĚďǇƚŚĞƌĞƐƉŽŶĚĞŶƚ ?ƚŚĞǇĂƌĞ “ĂƐĂŵĂƚƚĞƌŽĨƉƌŽĨĞƐƐŝŽŶĂůĞƚŚŝĐƐ QĞǆƉĞĐƚĞĚƚŽƚƌĞĂƚǁŝƚŶĞƐƐĞƐǁŝƚh appropriate 
courtesy and consideration, and may be open to disciplinary proceedings if they do not. ? 
9
 See R. (on the application of Middleton), above note 1. 
10
 Hill v Chief Constable of West Yorkshire Police [1988] 1 AC 53, 59. 
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appropriate firefighting equipment present.11 Further, the police have been held liable for 
failures to act appropriately in their traffic management function.12 In such cases the 
courts treat the police in the same way as any individual in the law of tort, and impose a 
duty on the basis of the duties established at common law, or, where the situation or the 
relationship between the parties is novel, the principles identified in Donoghue v 
Stevenson13 (where the claim relates to physical injury to a person or property) or 
Caparo v Dickman14 (where the acts of the police are alleged to have caused economic 
loss).15 
However, there have been suggestions that even in cases involving police actions the 
status of the police means that it is not in the public interest to impose a duty of care. In 
Robinson v West Yorkshire Police,16 the police were held not to owe a duty of care to a 
bystander injured during a police operation. The claimant was knocked to the ground 
whilst the police were performing an arrest of a suspected drug dealer as a result of the 
violent struggle between the police and the accused. The Court of Appeal held that a 
duty of care should not be imposed in this situation, because to impose a duty would not 
be fair, just and reasonable.17  Lady Justice Hallett stated that ³PRVWFODLPVDJDLQVWWKH
police in negligence for their acts or omissions in the course of investigating and 
suppressing crime and apprehending offenders will fail the third stage of the Caparo test. 
,WZLOOQRWEHIDLUMXVWDQGUHDVRQDEOHWRLPSRVHDGXW\´18 
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 Rigby v Chief Constable of Northamptonshire [1985] 1 WLR 1242. 
12
 Knightley v Johns [1982] 1 WLR 349; Gibson v Orr 1999 SC 420. 
13
 [1932] AC 562 
14
 [1990] 2 AC 605. 
15
 EŽƚĞƚŚĂƚ:ĂŵĞƐ'ŽƵĚŬĂŵƉ ? ‘ZĞǀŽůƵƚŝŽŶŝŶƵƚǇŽĨĂƌĞ ? ? ? ? ? ? ? ? ? ?>YZ ? ? ?ĂƌŐƵĞƐƚŚĂƚMichael heralds the beginning of the end for 
Caparo. It is not proposed to engage with this argument in this article. 
16
 [2014] EWCA Civ 15 
17
 Caparo is, in this case, extended beyond its usual economic loss domain to include physical injuries, where a relationship of 
neighbourhood is usually sufficient (see Lord Lloyd (dissenting) in The Nicholas H  ? ? ? ? ? ? ? ? ? ? ? ? ? ? “/ŶƉŚǇƐŝĐĂůĚĂŵĂŐĞĐĂƐĞƐƉƌŽǆŝŵŝƚǇ
very often goes without saying. Where the facts cry out for the imposition of a duty of care between the parties, as they do here, it would 
require an exceptional case to refuse to impose a duty on the ground that it would not be fair, just and reasonable. Otherwise there is a 
risk that the law of negligence will disintegrate into a series of isolated decisions withoƵƚĂŶǇĐŽŚĞƌĞŶƚƉƌŝŶĐŝƉůĞƐĂƚĂůů ? ?
18
 Ibid. [46]. 
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Robinson should be treated with caution. The decision was logically unnecessary, as the 
police were clearly not in breach of any duty that they owed, given the emergency 
nature of the situation and the social utility of arresting the drug dealer. The police 
would not be liable for the injuries suffered by the Claimant on entirely orthodox 
analysis. The shift to denying a duty of care should not be supported, and the courts 
should revert to the previous position in act cases,19 and hold that a duty of care exists. 
This would have the benefit of allowing the court to consider the police operation, and 
decide whether it fell below the standard expected, given the risk of harm and the cost 
(both financially and to the prevention of crime of taking precautions). This would allow 
the police account of the operation to be scrutinised at trial, even if the ultimate decision 
was that the police had not breached their duty (as would have been the case in 
Robinson). Whilst the courts might wish to deter defensive practices by giving clarity to 
police forces that a duty will not arise in performing arrest operations,20 this would fail to 
appropriately incentivise operational planning and taking of care by the police. 
In an omissions cases the courts have been even less willing to find a duty of care, and 
more willing to strike out a claim in negligence as disclosing no known cause of action. 
This article argues that the courts should make determinations about whether the police 
owe a duty on the basis of orthodox principles governing duties owed with respect to 
omissions and the acts of third parties, rather than special rules that apply to the police. 
It is suggested that this is the position following the decision of the Supreme Court in 
Michael.21 However, this approach would leave claimants unable to claim in negligence in 
cases where there is not a sufficient relationship between the Police and the perpetrator 
or the police and the Claimant. This means that the classic case will, more often than 
not, fail in negligence. Litigants must therefore seek another way to hold the police 
                                          
19
 See for example, Rigby above n11. 
20
 'ŝǀĞŶƚŚĂƚƚŚĞƉŽůŝĐĞŽǁĞĚĂĚƵƚǇƵŶĚĞƌƚŚĞ,ĞĂůƚŚĂŶĚ^ĂĨĞƚǇĂƚtŽƌŬĞƚĐ ?Đƚ ? ? ? ?ƐĞĐƚŝŽŶ ?ƚŽ “ĐŽŶĚƵĐƚŚŝƐƵŶĚĞƌƚĂŬŝŶŐŝŶsuch a way 
as to ensure, so far as is reasonably practicable, that persons not in his employment who may be affected thereby are not thereby 
ĞǆƉŽƐĞĚƚŽƌŝƐŬƐƚŽƚŚĞŝƌŚĞĂůƚŚŽƌƐĂĨĞƚǇ ?ŝƚŝƐƐƵďŵŝƚƚĞĚƚŚĂƚƚŚĞƌĞǁŽƵůĚďĞŶŽĨƵƌƚŚĞƌŝŶƚĞƌĨĞƌĞŶĐĞǁŝƚŚŽƉĞƌĂƚŝŽŶĂůĐŽŵŵand due to 
the existence of a duty in tort. 
21
 Michael v Chief Constable of South Wales [2015] 2 WLR 343. 
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accountable for their failures to act. The claim in the Human Rights Act 1998 µ+5$¶ for 
GDPDJHV IRUSXEOLF DXWKRULWLHV¶ IDLOXUH WR UHVSHFW WKH ULJKWV FRQWDLQHG LQ VFKHGXOHRI
the Act is a useful vehicle in this respect. However, it has its weaknesses, and is less 
remedially generous than liability in the tort of negligence. However, the combination of 
negligence and the HRA claim, allows the police to be held accountable by civil courts, 
and importantly allows those courts to explore the actions of the police and consider 
whether they have failed to appropriately protect members of the public.  
II - Negligence Liability for Police Omissions 
It is important to first consider the question of liability in light of the general principles of 
negligence law, which is to impose liability for omissions sparingly. This demonstrates 
that the position of public authorities can be considered without resorting to special 
immunities, with the police still not held liable for most loss caused by omissions. In the 
first subsection, therefore, the policy underlying the reluctance to impose liability for 
omissions in negligence more generally is considered.  
In the second and third sub-sections we demonstrate that the courts have treated public 
authorities, and in particular the police, differently, and consider the circumstance in 
which the police have been held liable, considering Hill, Brooks, Smith and Michael. 
The General Position of Liability for Omissions 
Before considering the liability of the police in situations where they fail to act, it is 
necessary to consider the general position in relation to liability in two close interlinked 
areas; liability for omissions and liability for the acts of third parties. The omissions and 
third parties are linked doctrines because the act of a third party which causes the 
damage is alleged to result from an omission by the Defendant. Whilst it is possible to 
bring a claim for damage caused by a third party as a result of the act of the Defendant, 
these cases do not generally arise against the police. It is generally the position of the 
law of tort that neither an omission, nor the act of a third party, should form the basis of 
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a claim. The rationale for this stance was expressed in the speech of Lord Hoffmann in 
Stovin v Wise,22 where he offered moral, political and economic reasons for the 
reluctance to create duties in respect of omissions.23 These arguments also apply to 
liability for the acts of third parties.  
The moral argument suggested that the Defendants could be unjustly singled out 
amongst all WKRVHZKRFRXOGSRWHQWLDOO\KDYHDFWHGEXWGLGQ¶WSUREDEO\RQWKHEDVLVRI
the GHSWK RI WKH 'HIHQGDQW¶V pocket. This objection is less likely to be applicable to 
public authorities than to members of the public accused of failure to act, as there is only 
one type of public authority with the power to investigate crime and apprehend criminals 
before harm is caused to future victims.24 It is clear why the police are singled out, as 
their failure is likely to be a necessary  precondition of the damage to the Claimant,25 
and therefore a cogent moral justification can be offered for imposing liability in respect 
of omissions.26 
The second objection is political. Lord Hoffmann expressed a libertarian objection to 
imposing liability for omissions, as this would require an individual to act in a particular 
way. This would be contrary to the policy of the law, which is to leave individuals free to 
act as they wish with a space delimited by duties imposed by public and private law. 
However, the political objection applies to individuals rather than corporate bodies. The 
police are bound by the public law duties considered above to act in a particular way, 
and can be compelled to act by a mandatory order issued in judicial review 
                                          
22
 [1996] AC 923. 
23
 Ibid. 943-944. 
24
 A version of this argument might be utilised to resist the imposition of liability for omissions in circumstances where multiple authorities 
have omitted to act, either where the authorities (including the police, social workers and the probation service) are part of a formal 
governance network (such as Multi-Agency Public Protection Arrangements), or where multiple agency are engaged (including, for 
example, medical professionals), and are working together informally or are not working together.  
25
 This article does not seek to engage with the complex causation questions to which this might give rise. 
26
 KĨĐŽƵƌƐĞ ?ƚŚĞŝŶŝƚŝĂůůǇ ‘ƉŝĐŬĞĚ ?ĞĨĞŶĚĂŶƚǁŝůůŚĂǀĞĂƌŝŐŚƚƚŽƐĞĞk a contribution from the others who owed the Claimant a duty of care 
in negligence under the Civil Liability (Contribution) Act 1978, but unless contribution is sought from all potential defendants those 
ďƌŽƵŐŚƚŝŶĂƚƚŚŝƐƐƚĂŐĞǁŝůůĂůƐŽŚĂǀĞĂ ‘ǁŚǇƉŝĐŬ ŽŶŵĞŽďũĞĐƚŝŽŶ ? ? 
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proceedings.27 Individual officers, in their official capacity, are also subject to compulsion 
by court orders issued against the force. Ensuring liberty to act is therefore not a 
compelling justification for limiting the duty to police acts, rather than omissions.  
Linked to this is the contractual argument. If the Claimant wished the defendant to act 
he or she could have negotiated a contract with them which required them to act. In that 
case the Defendant would receive payment for the restriction on their freedom of choice. 
The possibility of contract that compel the Defendant to act has been averted to in some 
police cases, where property owners and the police have been identified as able to enter 
into contracts which extend the police¶s duty beyond those public duties that are 
identified in Part II above to include so-FDOOHG³VSHFLDOSROLFHVHUYLFHV.´28 (. For example, 
the police may contract with the owner of property threatened by striking workers29 or 
with a football club to provide officers inside the ground beyond those necessary to fulfil 
the public law duty.30 However, such a contract is unlikely to be open to the member of 
the public killed or injured as a result of a police omission. Where the member of the 
public is a random victim, and is therefore unaware of any risk, he or she is unlikely to 
contract to receive a higher level of protection. Where the member of the public has 
been targeted the police are unlikely to enter into such a contract. Further, it is difficult 
for the police to contract not to act negligently. Whilst this may give the Claimant a 
remedy in the event of negligence, it is unlikely to prevent harm, particularly in the non-
targeted cases. The possibility of contract, whilst real, therefore does not provide a 
reason not to impose liability for police omissions. 
The third objection is economic. The basis of this objection is economic efficiency. 
Economic analysis of tort law suggests that the function of tort law should be to enable 
                                          
27  
28
 ^ĞĞĨƵƌƚŚĞƌ^ƚĞƉŚĞŶtĞĂƚŚĞƌŝůů ? ‘ƵǇŝŶŐƐƉĞĐŝĂůƉŽůŝĐĞƐĞƌǀŝĐĞƐ ? ? ? ? ? ? ?W> ? ? ? ? 
29
 Glasbrook Brothers Ltd v Glamorgan County Council [1925] AC 270 
30
 Harris v Sheffield United Football Club Ltd [1988] 1 QB 77, but see Leeds United Football Club v The Chief Constable of West Yorkshire 
Police [2014] QB 168 for the position as to the provision of police outside the ground. 
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externalities (costs imposed on third parties by the actions of the Defendant) to be 
internalised. Costs are internalised through the mechanism of damages. By allowing 
liability for omission the costs would not be placed on the original parties to the 
transaction, but would instead be placed on a different third party, meaning that the 
transaction would not be optimised.  How this applies to a case of police omission is not 
this clear. Whilst the imposition of liability on the police will lead to costs being imposed 
on a stranger to the perpetrator of violence, it is often the case that the costs cannot be 
imposed on the perpetrator, as the perpetrator is likely to be an individual of little 
means, and uninsured for their criminal acts. Therefore, the costs will be borne by the 
YLFWLPRU LQIDWDOFDVHVWKHYLFWLP¶VIDPLO\DQd dependants), and the costs cannot be 
internalised. Therefore, an analysis that prevents a duty because of a failure to ensure 
economic efficiency cannot ignore that the transaction is unlikely to be made 
economically efficient (by tortious liability or otherwise). Therefore other considerations 
must arise. 
)XUWKHU/RUG+RIIPDQQ¶VUDWLRQDOHVDSSHDUEHVWVXLWHGWRFDVHVZKHUHWKH'HIHQGDQWLV
a pure bystander. An example of such as case was given by the Privy Council in Yuen 
Kun Yeu v Attorney-General of Hong Kong, where Lord Keith made clear that no duty of 
care arose for ³RQHZKRVHHVDQRWKHUDERXWWRZDONRYHUDFOLIIZLWKKLVKHDGLQWKHDLU
and forbears to shout a warning´31 A case of police omissions may not be such a case. 
The police do play a more than incidental part in the loss due to their inaction. In a cases 
such as Michael v Chief Constable of South Wales the police do not simply fail to save a 
person walking off a cliff, or drowning in the sea. However, in other, they may be more 
remote than /RUG .HLWK¶V K\SRWKHWLFDO E\VWDQGHU 7KH FDVH RI +LOO Y FKLHI FRQVWDEOH RI
west Yorkshire, discussed below, might be such a case. However, it is necessary to 
consider situations where a person, such as a public authority, has either a special 
                                          
31
 [1988] A.C. 175, 192. 
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position or a greater level of involvement in the chain of events leading to the damage 
(or both) in more depth.  
Public Authority Omissions 
The general position of the courts has been to deny that a public authority owes a duty 
of care to an individual in case of omission.32 Wilberg identifies two policy objections to 
the imposition of duties on public authorities in respect of their omissions; WKH³GHIHQVLYH
SUDFWLFHFRQFHUQ´DQGWKH³FRQIOLFWRIGXWLHVFRQFHUQ´33 The defensive practice concern 
holds that the imposition of a duty of care would lead to the public authority acting 
defensively and therefore failing to perform valuable functions, to the detriment of the 
public. The conflict of duties concern, also suggested by Booth and Squires,34 suggests 
that a duty of carHZLOO QRW EH LPSRVHGZKHUH ³WKH FODLPHGGXW\ RI FDUH UXQV GLUHFWO\
counter to a primary public duty.´35 An example of such a conflict is a conflict between 
the duty of social services to children and a proposed duty of care to those accused of 
child abuse,36 or the conflict between the duty to care home residents and a proposed 
duty of care to care home operators.37  
A third policy objection may also be offered. It is a variation of the economic argument 
ZKLFK PD\ EH FDOOHG WKH ³OLPLWHG UHVRXUFHV FRQFHUQ´ 3Xblic authorities are funded 
through taxation and have a finite budget to spend. Imposing a duty of care on a local 
authority would require the courts to consider whether the public authorities chosen 
spending was the best way to deploy finite resources.38 If resources are limited and 
duties freely imposed, an authority may be placed in a catch-22 situation, with Claimants 
subject to potential risks able to bring a claim if the risk eventuates, and a broad number 
of potential Claimants able to second guess resource allocation decisions.  
                                          
32
 See e.g. Stovin v Wise, above note 22; Gorringe v Calderdale MBC [2004] 1 WLR 1057; Mitchell v Glasgow City Council [2009] 1 AC 874. 
33
 ,ĂŶŶĂtŝůďĞƌŐ ? ‘ĞĨĞŶƐŝǀĞƉƌĂĐƚŝĐĞŽƌĐŽŶĨůŝĐƚŽĨĚƵƚŝĞƐ ?WŽůŝĐǇĐŽŶĐĞƌŶƐŝŶƉƵďůŝĐĂƵƚŚŽƌŝƚǇŶĞŐůŝŐĞŶĐĞĐůĂŝŵƐ ? ? ? ? ? ? ? ? ? ?>YZ ? ? ? 
34
 Cherie Booth and Dan Squires, Negligence Liability of Public Authorities (OUP 2006). 
35
 Wilberg, above note 33, 422. 
36
 D v East Berkshire [2005] 2 AC 373 
37
 Jain v Trent Strategic Health Authority [2009] 1 AC 853.  
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The Courts have shown themselves willing to impose duties in circumstances where the 
Defendants have a special relationship with either the Claimant or the Third Party. The 
classic example of such a duty is the duty of care imposed in Home Office v Dorset 
Yacht.39 In that case the court held that a duty of care was owed by the Defendant in 
respect of damage caused during an escape from custody by individuals lawfully 
detained by them. The relationship between the Defendants and the borstal boys was 
sufficient to give rise to a duty of care.  
Similarly, a public authority may be held liable in negligence if it can be demonstrated 
that they have assumed responsibility with regard to an individual.40 Of course, 
assumption of responsibility is a misnomer; responsibility is not assumed, rather it is 
imposed by the court. A duty arises where the Claimant can demonstrate that they 
reasonably relied on the words or actions of the Defendant that they will act for their 
benefit. Assumption of responsibility as a touchstone of liability in police cases is 
discussed in An Informer v Chief Constable,41 and the misstatement cases which explore 
when such assumption arises can be a valuable touchstone in determining whether a 
duty exists.42 The words or actions must be directed to the Claimant in particular rather 
than to the public at large.43 
This was an alternative argument in Michael, where it was argued that the conduct of the 
police call handler was sufficient to give rise to a duty of care. However, whilst the courts 
have been willing to find duties on the basis to other police officers44 and to informants,45 
they have rarely found an assumption of responsibility to members of the public on 
factual grounds, as it is challenging to show the necessary assumption. In Michael itself, 
                                          
39
 [1970] AC 1004 
40
 Hedley Byrne v Heller [1964] AC 465 and White v Jones [1995] 2 AC 207. 
41
 [2013] QB 579. 
42
 Cases such as Hedley Byrne v Heller [1964] AC 465. 
43
 Yuen Kun Yeu, above note 31 
44
 Costello v Chief Constable of Northumbria [1999] ICR 752. 
45
 An Informer v Chief Constable [2013] QB 579, at least as to the physical wellbeing of the informant in that case, and see Simon McKay, 
 ‘/ƐƐƵĞƐƐƵƌƌŽƵŶĚŝŶŐƚŚĞĚƵƚǇŽĨĐĂƌĞŽǁĞĚƚŽĐŽǀĞƌƚŚƵŵĂŶŝŶƚĞůůŝŐĞŶĐĞƐŽƵƌĐĞƐ ? ? ? ? ? ? ? ?ŽǀĞƌƚWŽůŝĐŝŶŐ ?dĞƌƌŽƌŝƐŵĂŶĚ/ŶƚĞůligence Law 
Review 129. 
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the statement said to constitute the assumption was made by an operator employed by 
a different police force than the force that covered the area within which Ms Michael was 
geographically situated. Further, the statement itself was not sufficiently clear and 
unambiguous to amount to an assumption of responsibility upon which it was reasonable 
to rely. 
Police Liability for Omissions 
The decision in Dorset Yacht was applied by the House of Lords in Hill v Chief Constable 
of West Yorkshire.46 7KHFDVHDURVHRXWRIWKHPXUGHURIWKHFODLPDQW¶VGDXJKWHUE\WKH
Yorkshire Ripper, a notorious serial killer. It was claimed that the police had failed to 
properly investigate the previous killings carried out by the Ripper, and if they had the 
victim, who was the last person murder by the Ripper, would have been apprehended 
and the victim would have survived. Lord Keith noted that Lord Diplock in Dorset Yacht 
had limited the duty in both time and space, holding that the duty extended only to 
those whose property could foreseeably be damaged in the immediate act of escape, and 
not to those who suffered harm during the period that the prisoner was free from lawful 
custody. Given this dicta, he held that that the police should not be held liable for the 
damage caused by an unknown criminal to an unknown victim. The relationship between 
the police and the victim was not one of sufficient proximity. As Lord Toulson notes in 
Michael, this much is uncontroversial,47 and it is clear that a random victim of crime 
must look somewhere other than the law of negligence.48 
However, Lord Keith went further, examining the special status of the police and 
considering whether policy justifications would be sufficient to displace any presumption 
of duty that arose under the first stage of the then duty test set out in Anns v Merton.49 
Lord Keith held that the imposition of a duty of care on the police could not be said to be 
                                          
46
 Above note 10. 
47
 Michael, above note 21, para [42]. 
48
 See part III below. 
49
 [1978] AC 728. 
13 
 
LQ³WKHJHQHUDOSXEOLFLQWHUHVW´ Lord Keith raises the defensive practice concern, arguing 
WKDW³WKHLPSRVLWLRQRIOLDELOLW\PD\OHDGWRWKHH[HUFLVHRIDIXQFWLRQEHLQJFDUULHGRQLQ
a detrimentally defensive frame of mind,´ and the limited resources concern, suggesting 
ERWKWKDWWKHFRXUWVZRXOGEHUHTXLUHGWRTXHVWLRQ³ZKDWLVWKHPRVWDGYDQWDJHRXVZD\
WR GHSOR\ WKH DYDLODEOH UHVRXUFHV´ DQG WKDW LPSRVLWLRQ RI OLDELOLW\ ZRXOG LQYROYH
³VLJQLILFDQW GLYHUVLRQ RI SROLFH PDQSRZHU and attention from their most important 
IXQFWLRQ WKDW RI WKH VXSSUHVVLRQ RI FULPH´50 Therefore, he concluded that the police 
ZHUH³LPPXQHIURPDQDFWLRQRIWKLVNLQG.´51 
The language of immunity has been criticised. It appears to suggest that the police are 
automatically protected from liability in a case involving a failure to act. This is certainly 
how the holding was interpreted by the ECHR in Osman v UK,52 where the immunity was 
held to be a breach of article 6, although the later decision of Z v UK53 accepted that this 
was based on a misinterpretation of the concept of immunity. Lord Keith did not intend 
that there should be no duty of care owed by the police in any circumstances, simply 
that there were strong policy factors that pointed to a duty of care not existing in the 
case of police failures. This is the way that Hill has been interpreted in later cases. 
The decision in Hill was applied in cases where the police were held not to owe a duty of 
care to the victims of murder by a violent, unstable, teacher who had specifically 
threatened violence,54 and the CPS and Police were held not to owe a duty of care to 
those against whom they made a decision to prosecute.55 Further, immunities, such as 
that accorded to barristers in Rondel v Worsley,56 were successfully challenged before 
                                          
50
 Hill, above note 10, 1506. 
51
 Ibid 
52
 (1998) 29 EHRR 245. 
53
 (2002) 34 EHRR 3. 
54
 Osman v Ferguson [1993] 4 All ER 344. 
55
 Elguzouli-Daf v Commissioner of Police of the Metropolis [1995] QB 335, CA. 
56
 [1969] 1 AC 191. 
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the courts.57 The position of Hill came to be challenged in two cases before the House of 
Lords, Brooks58 and Smith.59  
Brooks was a claim brought by a friend of Stephen Lawrence who witnessed his murder 
and was subsequently accorded little or no support by the police, and indeed subjected 
to suspicion and bias judgment. This led him to suffer post-traumatic stress disorder. His 
claim in negligence reached the House of Lords, where it was rejected. Whilst Hill was 
seen as too broad, and the deference to the actions by the police a relic of a more 
trusting era,60 police activities that were inextricably bound up with the investigation of 
crime should not give rise to a duty of care. It would not be fair just and reasonable to 
GRVRH[FHSWLQFDVHVRI³RXWUDJHRXVQHJOLJHQFH´61 
Smith was a case concerning a Claimant who received persistent and threatening 
messages from an ex-partner threatening violence, including threats to kill. The police 
were informed of the messages, and of the home address of the sender. The police 
performed a desultory investigation, and did not examine the messages or take a 
statement. The Claimant was then attacked by the ex-partner, sustaining severe 
injuries. The Court held that no duty of care arose, despite the high level of connection 
between the police and the Claimant. It would not be fair just and reasonable to impose 
a duty of care, because if a duty were imposed on the police in circumstances where a 
WKUHDWZDVPDGH WKHUHZRXOGEHD ³FRQIOLFWRI LQWHUHVWEHWZHHQ WKHSHUVRQ WKUHDWHQHG
DQGWKHPDNHURIWKHWKUHDW«>DQG@WKHSROLFHVXEFRQVFLRXVO\RUQRWZRXOGEHLQFOLQHG
to err on the side of over-reactLRQ´DQG³WKHGHVLUDELOLW\RIVDIHJXDUGLQJWKHSROLFHIURP
legal proceedings which, meritorious or otherwise, would involve them in a great deal of 
time, trouble and expense more usefully devoted to their principal function of combating 
                                          
57 Arthur J S Hall & Co v Simons [2002] 1 AC 615. 
58
 Brooks, above note 4. 
59
 Van Colle v Chief Constable of Hertfordshire; Smith v Chief Constable of Sussex Police  [2009] 1 AC 225. 
60
 Brooks para [28]. 
61
 Brooks para [34]. 
15 
 
crime.´62 The facts of Smith, shocking though they are, do not meet the standard of 
outrageous negligence where a duty was said to arise by Lord Steyn in Brooks.63  
The decisions in Brooks and Smith are based firmly on the desire to avoid a conflict of 
duties. The duties that the proposed duty would conflict with are both the duty of the 
police to the public as a whole, and the duty of the police to members of the public 
individually, including the duty to the person accused of making threats. The police have 
a public law duty WR³WDNHDOOVWHSVWKDWDSSHDUWRWKHPQHFHVVDU\IRUNHHSLQJWKHSHDFH
IRUSUHYHQWLQJFULPHRUSURWHFWLQJSURSHUW\IURPFULPLQDO LQMXU\´64 DQGWR³HQIRUFHWKH
ODZRIWKHODQG´65 It is clear from the speech of Lord Steyn in Brooks that he sees the 
primary GXW\RIWKHSROLFHDV³the preservation of the Queen's peace.´66 Further,  
³Whe police must concentrate on preventing the commission of crime; protecting 
OLIHDQGSURSHUW\DQGDSSUHKHQGLQJFULPLQDOVDQGSUHVHUYLQJHYLGHQFH«$UHWUHDW
IURP« Hill would have GHWULPHQWDO HIIHFWV IRU ODZ HQIRUFHPHQW« OHJDO GXWLHV
would tend to inhibit a robust approach in assessing a person as a possible 
suspect, witness or victim. By placing general duties of care on the police to 
victims and witnesses the police's ability to pHUIRUPWKHLUSXEOLFIXQFWLRQV«ZRXOG
EH LPSHGHG ,W ZRXOG« OHDG WR DQ XQGXO\ GHIHQVLYH DSSURDFK LQ FRPEDWLQJ
FULPH´67  
Whilst the defensive practice concern is reflected in the last sentence, the problem of 
defensive practices are seen through the lens of the conflict of duties concern, and the 
focus of the court is on the defensive practice that would stem from a conflict of duties.68 
                                          
62
 Smith [132]-[133] per Lord Brown. 
63
 Smith [101] per Lord Phillips. 
64
 Glasbrook, above note 29. 
65
 R v Commissioner of Police of the Metropolis ex parte Blackburn [1968] 2 Q.B. 118, CA, 136 per Lord Denning MR. 
66
 Brooks para [30]. 
67
 Brooks para [30]. 
68
 Wilberg, above note 33. 
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Before Michael, therefore, the general law relating to duties of care in respect of 
omissions has been overwhelmed by the position of the police as a public authority, and, 
furthermore, as a public body with public law duties to investigate and prevent crime. 
The defensive practice concern, the conflict of duties concern and the limited resources 
concern led to the courts holding that it would not be fair, just and reasonable to impose 
a duty on the police. Bowman and Bailey, considering public authorities more generally, 
have argued that such special treatment is wrong,69 and that duties owed by public 
authorities should be considered on the basis of the ordinary negligence principles 
relating to omissions and liability for the acts of third parties.70 Michael appears to take 
the law in this direction. 
Michael was a claim brought by the estate and dependants of Joanna Michael, who was 
NLOOHG E\ KHU IRUPHU SDUWQHU 7KH IRUPHU SDUWQHU KDG YLVLWHG 0V 0LFKDHO¶V KRXVH and 
found her with her new partner. He hit Ms Michael and drove the other man home. 
Before he left he said that when he returned he would kill Ms Michael. At this point Ms 
Michael phone the police. Due to a miscommunication between the police call handling 
centres, the call was grade as requiring response within 60 minutes, rather than 
requiring an immediate response. By the time the police arrived Ms Michael was dead, 
stabbed by her ex-partner, who was subsequently convicted of her murder. This was not 
the first time the police had dealt with violence by the ex±partner towards Ms Michael, 
and the actions of both police forces were criticised heavily in an investigation conducted 
by the IPCC. 
0V0LFKDHO¶VHVWDWHDQGGHSHQGDQWVEURXJKWFODLPVLQQHJOLJHQFHDQGXQGHUWKH+XPDQ
Rights Act 1998. The Supreme Court, in a 5-2 decision (Lord Kerr and Baroness Hale 
                                          
69
 Michael Bowman and Stephen Bailey,  ‘EĞŐůŝŐĞŶĐĞ ŝŶ ƚŚĞ ZĞĂůŵƐ ŽĨ WƵďůŝĐ >Ăǁ WA Positive Obligation to ZĞƐĐƵĞ ? [1984] PL 277 and 
^ƚĞƉŚĞŶĂŝůĞǇĂŶĚDŝĐŚĂĞůŽǁŵĂŶ ? ‘WƵďůŝĐƵƚŚŽƌŝƚǇEĞŐůŝŐĞŶĐĞZĞǀŝƐŝƚĞĚ ? ? ? ? ? ? ? ? ?>: ? ? ? 
70
 They argue that any special consideration can be raised when considering the standard of care, so that the public authority will be able 
to adduce evidence of the socially useful function that they carry out in order that the standard of care will be lowered. 
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dissenting) struck out the claim in negligence whilst (unanimously) allowing the claim 
under the Human Rights Act to proceed to trial. 
In the judgment of Lord Toulson, the foundation of the claim as a failure to prevent the 
act of a third party was recognised. He begins his consideration of whether the police 
owed a duty to Ms Michael with Smith v Littlewoods,71 and the proposition that English 
law does not generally impose a duty of care in respect of injury caused by the act of a 
third party.72 Smith v Littlewoods makes clear that in such a case there is insufficient 
proximity between the Defendant and the third party. Taking this general principle as a 
starting point, the judgment then questions whether there is anything in the facts of Ms 
0LFKDHO¶VFDVHWKDWPHDQVWKDWDGXW\RIFDUHVKRXOGEHKHOGWRH[LVW. Having reviewed 
the authorities, and considered the arguments of the appellant, the interveners and the 
dissenters, Lord Toulson holds that there is not. There is no duty of care because there is 
insufficient proximity between the Claimant and the police. Lord Toulson accepts that 
FULWLFLVPVRIVWDWHPHQWV³WKDWWKHLPSRVLWLRQRIDGXW\RIFDUHZRXOGLQHYLWDEO\OHDGWRDQ
unduly defensivH DWWLWXGH E\ WKH SROLFH´ KDYH IRUFH73 particularly when they are not 
supported by evidence, but do not ultimately matter as the court is concerned with the 
question of proximity rather than whether it is fair, just and reasonable.  
The reluctance of the Supreme Court to impose a duty of care on ordinary negligence 
principles in Michael was challenged by the dissenters, Lord Kerr and Baroness Hale. 
Whilst accepting the premise of the majority judgment, that the general law of 
negligence means that omissions and acts of third parties do not generally give rise to a 
duty of care they sought to argue that Claimants in the position of Ms Michael had a 
relationship of proximity sufficient to JLYHULVHWRDGXW\RIFDUH,Q/RUG.HUU¶VMXGJPHQW
where a member of WKHSXEOLFKDVD³FORVHQHVVRIDVVRFLDWLRQ«>ZKLFK@PXVWWUDQVFHQG
WKHRUGLQDU\FRQWDFWWKDWDPHPEHURIWKHSXEOLFKDVZLWKWKHSROLFHIRUFHLQJHQHUDO´D
                                          
71
 [1987] AC 241. 
72
 Michael para [97]. 
73
 Michael para [121]. 
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duty of care can arise.74 Establishing such a relationship is a question of fact. The court 
must, in /RUG.HUU¶VYLHZHVWDEOLVKZKHWKHUWKHSROLFHKDYHEHHQDOHUWHGWR³WKHXUJHQW
QHHGWRWDNHDFWLRQWKDWLWZLWKLQWKHLUSRZHUWRWDNH´75 The scope of the duty is limited 
as the information must be specific, convey that serious harm is likely to befall a 
particular victim and that the threat is imminent.76 The proposed duty would only extend 
to personal injury, and not to damage to property.77 
/RUG .HUU¶V WHVW ZDV FULWLFLVHG by Lord Toulson as being logically inconsistent,78 with, 
inter alia, a person threatened with shooting owed a duty of care, but the innocent 
bystander caught up in the shooting and injured or killed not owed such a duty. Lord 
Kerr rejects this criticism, arguing that the test of proximity is fact dependant, and that 
in the case of the bystanGHU³WKHSROLFHKDYHQRQRWLFHRILPSHQGLQJKDUPRQZKLFKWR
DFW´79 /RUG7RXOVRQ¶VFULWLTXHKDVIRUFHLWLVKDUGWRVHHWKHIDLUQHVVLQDGRFWULQHWKDW
allows one victim of a perpetrator to claim but not another; and which allows a claim to 
be made if you are beaten up after the police have been informed of specific threats of 
violence but not if your house is burned down after specific threats of arson. However, 
WKHODZLV³DPD]HQRWDPRWRUZD\´80 and a line must be drawn somewhere. It may be 
that the broader view of proximity adopted by the dissenters does justice in more cases, 
even though it leaves some islands of unfairness. 
Applying this test to the facts, Lord Kerr would have imposed a duty of care on the 
police, as the phone call by Ms Michael identified specifically that serious harm was likely 
to befall her in the near future, and the police had the power to take action to protect 
her. The duty would noWGHSHQG³RQWKHKDSSHQVWDQFHRIWKHWHOHSKRQLVWXWWHULQJZRUGV
that can be construed as conveying an unmistakable undertaking that the police will 
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 Michael [167]. 
75
 Michael [168]. 
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 Michael [168]-[169]. 
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 Michael [172]. 
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 Michael [137]. 
79
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SUHYHQW WKH IHDUHG DWWDFK´ 7KLV IRUPXODWLRQ ZKLFK PLUURUV WKDW UHTXLUHG IRU DQ
assumption of responsibility to arise, is rejected as too narrow.  
Summary 
The focus on proximity in the judgment in Michael should be commended. It means that 
the policy arguments are not determinative, and instead the focus is on the factual 
relationship between the police and the FODLPDQW7KHGLVVHQWHU¶VWHVWZKLFKUHVHPEOHV
the test propounded by Lord Bingham in Smith, would allow some Claimants to recover. 
However, its application is extremely fact dependant, with a need for a close 
examination of all the circumstances needed. It would change the results in Michael, 
perhaps would change the result in Smith (although imminence would be an issue), but 
perhaps not Brooks and definitely not Hill. Despite support for such a test by the 
dissenters, it seems unlikely that such a proximity test will be adopted in the near 
future.  
Following Michael, it can be argued that the common law is simple.   The special position 
of the police is not determinative of the existence of a duty of care. However, it will be 
rare for a duty of care to arise due to the reluctance of the courts to impose liability in 
respect of omissions and acts of third parties continues. Factual conundrums will arise, 
but the test of proximity is simple to spell out. However, it means that Claimants will 
continue to find it challenging to bring a successful claim against the police if they suffer 
loss as a result of a police omission and/or the act of a third party. Therefore they must 
seek an alternative remedy if they wish to bring their claim before a court. It is therefore 
necessary to turn to the remedy provided by section 8 of the Human Rights Act 1998. 
III - Human Rights Liability for Liability in Damages 
Where a public authority has violated the rights set out in the European Convention for 
the Protection of Human 5LJKWVDQG)XQGDPHQWDO)UHHGRPVµ(&+5¶RUDW OHDVW WKRVH
set out in schedule 1 of the Human Rights Act 1998 it is possible to bring a claim for 
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damages. Liability in damages under the Human Rights Act is created by section 8. 
Section 8 creates judicial remedies for violations of the rights set out in Schedule 1, and 
SURYLGHVWKDWDFRXUW³PD\JUDQWVXFKUHOLHIRUUHPHG\RUPDNHVXFKRUGHUZLWKLQLWV
SRZHUV DV LW FRQVLGHUV MXVW DQG DSSURSULDWH´81 Section 8(3) provides that before 
awarding damages under VHFWLRQ  LW LVQHFHVVDU\ WKDW WKH ³FRXUW LV VDWLVILHG WKDW WKH
award is necessary to afford just satisfaction to the persRQLQZKRVHIDYRXULWLVPDGH´ 
The rights set out in schedule 1 may have positive and negative aspects.82 Negative 
obligations require the state to refrain from acting in a way that infringes the right. 
Positive obligations are those which require member states to take action.83 The 
imposition of positive obligations is seen as necessary to ensure the effectiveness of the 
rights set out in Convention.84 On the other hand, the objection to the imposition of 
positive obligations are similar to the arguments against the imposition of liability for 
omissions in tort; that they have the potential to cause defensive practice, and are 
morally, politically and economically unjustified.85 The content of the positive obligations 
under articles 2 and 3, and the extent to which states have to act, is explored below.  
Damages under section 8 are at the discretion of the court, which has a power to award 
damages where this is necessary to afford satisfaction to the Claimant.86 This can be 
contrasted with the claim in negligence where the court must award damages 
representing the loss that is caused, both factually and legally, by the breach. The claim 
under section 8 should not therefore be seen as a simple tort action,87 and must be 
distinguished, both in substance and in form, from the claim in negligence.88  
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 On the damages claim generally see R (Greenfield) v Secretary of State for the Home Department [2005] 1 WLR 673. 
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 For an account of the development of positive obligations see Alistair Mowbray, The development of positive obligations under the 
European Convention on Human Rights by the European Court of Human Rights (Hart, 2004). 
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85
 Discussed above text to note 22ff. 
86
 ^ĞĞƵŶĐĂŶ&ĂŝƌŐƌŝĞǀĞ ? ‘dŚĞ,ƵŵĂŶZŝŐŚƚƐĐƚ ? ? ? ? ?ĚĂŵĂŐĞƐĂŶĚƚŽƌƚůĂǁ ? ? ? ? ? ? ?W>695 ĂŶĚZŝĐŚĂƌĚůĂǇƚŽŶY ? ‘ĂŵĂŐĞůŝŵŝƚĂƚŝŽŶ P
ƚŚĞĐŽƵƌƚƐĂŶĚƚŚĞ,ƵŵĂŶZŝŐŚƚƐĐƚĚĂŵĂŐĞƐ ? ? ? ? ? ? ?W>  ? ? ? 
87
 ŽŶƚƌĂ>ŽƌĚ>ĞƐƚĞƌĂŶĚĂǀŝĚWĂŶŶŝĐŬ ? ‘dŚĞ/ŵƉĂĐƚŽĨƚŚĞ,ƵŵĂŶZŝŐŚƚƐĐƚŽŶWƌŝǀĂƚĞ>Ăǁ PƚŚĞ<ŶŝŐŚƚ ?ƐDŽǀĞ ? ? ? ? ? ? ? ? ? ?>YZ ?80. 
88
 DSD, above note 3, [65] 
21 
 
The Court of Appeal in DSD notes that there are important differences between the goal 
of the HRA and the goals of liability in the tort of negligence.89 The tort of negligence is 
intended to provide corrective justice, compensating loss after it has been suffered, 
putting (insofar as is possible) the Claimant in the position that they would have been 
without suffering the injury. This is not the goal of the Human Rights Act. The Human 
Rights Act aims to ensure that public authorities afford a minimum standard of human 
rights protection to those within their sphere. The loss suffered by the claimant is not the 
centrepiece of the claim, instead the remedy is meant to be vindicatory. 
This means that the measure of damages awarded under section 8 is unlikely to be as 
substantial as the damages awarded in negligence. Therefore, a claim in negligence will 
be preferable where possible, but the Human Rights Act claim will provide a vehicle 
through which the claim can be investigated even in circumstances where a negligence 
claim will fail. For example, in Michael, despite the rejection of the claim in negligence, 
the claim brought under the Human Rights Act, alleging that the police violated article 2 
of the ECHR was allowed to proceed to trial, in order that it could be established whether 
the facts disclosed a breach of the duty under article 2. In particular, there was a conflict 
of evidence about what the call handler knew, and this was not suitable for resolution at 
the summary judgment stage.90 
Article 2 
Where the Claimant dies a claim may be mounted on the basis that the police failed in 
their duty under article 2 of the European Convention on Human Rights. Article 2 
SURYLGHV WKDW ³HYHU\RQH¶V ULJKW WR OLIH VKDOO EH SURWHFWHG E\ ODZ´ :KLOVW WKH DUWLFOH
includes a negative element, making clear that the state should not intentional take life, 
in certain limited circumstances, the state has a positive obligation to protect the life of a 
person. 
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Two types of state failure may give rise to liability under the positive limb of article 2. 
The first type of failure is systemic, where the state has failed to put in place the laws or 
procedures necessary to protect life. A state which did not have a legal prohibition on 
murder would clearly be in breach of article 2 on this basis. However, a more valuable 
tool is the limb of article 2 which imposes liability in individual cases, where the Claimant 
is at risk of death from the criminal actions of another, and the state fails to take action 
to prevent this. The European Court of Human Rights considered the circumstances in 
which such a claim could arise in Osman v UK.91 It was held that for liability for breach of 
DUWLFOH  WR DULVH ³LWPXVW EH HVWDEOLVKHG« WKDW WKH DXWKRULWLHV NQHZRU RXJKW WR KDYH
known at the time of the existence of a real and immediate risk to the life of an 
identified individual or individuals from the criminal acts of a third party and that they 
failed to take measures within the scope of their powers which, judged reasonably, 
PLJKWKDYHEHHQH[SHFWHG WRDYRLG WKDW ULVN´92 Further, it almost goes without saying 
that the breach by the police must have resulting in death. On the facts in Osman, there 
was held to be no violation of article 2.  
After the implementation of the Human Rights Act, the House of Lords in Van Colle93 
applied the test from Osman in circumstances wKHUHWKH&ODLPDQW¶VVRQZDVNLOOHGby the 
accused against who he was due to give evidence. Lord Hope noted that the test in 
Osman ZDV H[SUHVVHG LQ ³FOHDU WHUPV´ WKH VDWLVIDFWLRQ RI ZKLFK GHSHQGHG RQ DQ
application of the test to the facts of the case.94 The key question is what the authorities 
knew (or should have known) at the time of the alleged breach, rather than examining 
WKHIDFWVZLWKWKHEHQHILWRIKLQGVLJKWDV³LWLVDOOWRRHDV\WRLQWHUSUHWWKHHYHQWVZKLFK
preceded it in the light of [the tragic GHDWK@DQGQRWDVWKH\DSSHDUHGDWWKHWLPH´95 On 
the facts of Van Colle it was held that the Police could not have been expected to identify 
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 Osman v UK, above note 52, [116]  
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 Van Colle [66] per Lord Hope. 
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a real and immediate risk to the ZLWQHVVHV¶ life. The offences were minor, and the 
accused did not have a history of violence against witnesses. Therefore, there was not 
breach of Article 2. When the case went to Strasbourg the ECHR agreed as there could 
QRWEHVDLG WREH ³DGHFLVLYHVWDJH LQ WKHVHTXHQFHRI HYHQWV OHDGLQJXS WR WKH WUDJLF
shooting of Giles Van Colle when [the responsible police officer] knew or ought to have 
known of a real and immediate risk to the life of Giles Van Colle from [the 
SHUSHWUDWRU@´96 
Satisfying the Osman test is a high bar. As noted by Lord Carswell in In Re Officer L the 
real and immediate test is one that is ³not readily satisfied´, the threshold being 
³KLJK´97 However, Article 2 has been held to be breached in some cases. The ECHR 
considered that the Osman test was satisfied in Kontrová v Slovakia,98 where the police 
failed to respond appropriately to a situation involving threats to kill and physical 
violence between a husband and other members of his family, where the husband 
eventually shot his two children and committed suicide. The facts underpinning the claim 
are key, and the repeated interactions between the police and the family, leading to 
repeated opportunities to prevent the fatalities. 
Article 3 
Where the police omission does not result in a fatality, a claim for breach of article 2 is 
not available. However, a claim for breach of article 3 may be advanced by a victim of 
non-fatal violence resulting from the failure of police to apprehend the perpetrator of 
YLROHQWFULPH$UWLFOHSURYLGHVWKDW³no one shall be subjected to torture or to inhuman 
or degrading treatment or punishment´ Just as Article 2 includes a positive element, so 
too does Article 3. The positive obligation in Article 3 is set out by the Grand Chamber of 
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97
 In re Officer L [2007] 1 WLR 2135 para [20] per Lord Carswell. 
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the ECHR in 2¶Keeffe v Ireland.99 7KH DXWKRULWLHV PXVW ³FRQGXFW DQ HIIHFWLYH RIILFLDO
investigation in alleged ill treatment inflicted by private individuals which should, in 
principle, be capable of leading to the establishment of the facts and to the identification 
and punishment of thoVHUHVSRQVLEOH´100 
This test was considered by the Court of Appeal in DSD.101 In DSD the claimants were 
victims of a serial rapist, who committed over 100 rapes whilst acting as a taxi driver. 
7KH0HWURSROLWDQ3ROLFH¶V LQYHVWLJDWLRQLQWRWKHLUUHSRUWHGUDSHV (and rapes reported by 
other victims) was exceptionally poor. They failed to provide proper training, they failed 
to properly supervise and manage officers, they failed to connect information about the 
reported rapes that could have led them to the rapist much earlier, they failed to have in 
place proper systems for handling victims and they failed to allocate appropriate 
resources to investigate the rapes. There were also a series of operational failures 
(failure to interview the suspect; failure conduct proper searches; failure to follow up 
CCTV and failure to properly record the reports by the Claimants as serious sexual 
offences) in the investigation of the rape reported by each of the Claimants.102 
It is important to note that a claim may only be brought where the Claimant suffers 
torture or inhuman or degrading treatment or punishment. There can be no claim under 
article 3 if the crime resulting from alleged police failures did not lead to personal 
injuries rising to this level. Further, it should be noted that, in contrast to the Osman 
test, which examines the failure to act on information, the test under article 3 focuses on 
the effectiveness of the investigation. Whilst it seems clear that an investigation which 
uncovers all pertinent information to apprehend a culprit but which fails to take action 
would be in breach of the investigative requirement, the procedural rather than 
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substantive focus of the obligation raises challenges in determining when the article 3 
obligation is breached. 
The Court of Appeal approved the comments of Green J at first instance DQGKHOGWKDW³A 
failure to perform an individual act that really could have been performed will not trigger 
liability [for violation of Article 3] if: (a) notwithstanding that omission the investigation 
viewed in the round did in fact lead to the arrest of the suspect within a reasonable time; 
or (b) the investigation (even absent a prosecution) may still be said to encompass a 
series of reasonable and efficient steps. This is an important point since the Strasbourg 
case law repeatedly emphasises that the police must be accorded a broad margin of 
DSSUHFLDWLRQ LQ WKHFKRLFHRIPHDQVRI LQYHVWLJDWLRQ´103 The test is therefore a factual 
one; was the investigation, taken as a whole, a reasonable and efficient one, even if 
there were a few part of the investigation that was not reasonable and efficient. Similarly 
to the Osman test the conclusion should not be altered by hindsight. 
It seems clear that the test focuses on the means and not the end. It is the investigation 
that matters, not the prosecution of an individual. The successful prosecution of the 
culprit, as eventually happened in DSD, does not mean that the duty to conduct an 
effective investigation has been satisfied.104 Even a more timely prosecution does not 
prevent a finding of breach. Conversely, a failure to successfully prosecute does not 
necessarily demonstrate breach. In DSD clearly the effective investigation requirement 
was clearly not satisfied in the light of the litany of systemic and operational failures. 
Therefore the claim succeeded. In contrast, in Koraou v Greater Manchester Police, a 
case heard alongside DSD, the investigation was held to have been reasonable and 
efficient despite some failures by the police.  
One final matter should be considered. The obligation in under article 3 does not arise in 
all cases. In DSD WKH &RXUW RI $SSHDO KHOG WKDW ³QRW HYHU\ DOOHJDWLRQ RI LOO-treatment 
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ZKLFKPHHWVWKH$UWLFOHWKUHVKROGFDOOVIRUDIXOOFULPLQDOLQYHVWLJDWLRQ´105 Cases where 
the harms is caused by negligence or where the victim does not want an investigation 
are suggested as examples. As Laws LJ notes, the second example clearly cannot be 
determinative, as the allegation against a single individual may be illustrative of harm to 
many more, and in such cases an investigation should be mounted. However, the Court 
of Appeal held that, notwithstanding the fact specific nature of the question of whether 
DQ LQYHVWLJDWLRQZDV QHFHVVDU\ LQ VRPH FDVHV D SURSHU LQYHVWLJDWLRQ LV D ³PDQGDWRU\
requirHPHQW«LQDW\SLFDORUSDUDGLJPFDVHRIVHULRXVYLROHQFH´106 Applying this to the 
facts, the rapes at issue in DSD were cases where a proper investigation should have 
been conducted.107 
Conclusions 
It is difficult for Claimants to bring a claim against the police in negligence because they 
often struggle to demonstrate sufficient proximity of relationship on the facts. Following 
Michael, establishing this proximity is the central consideration for Claimants. It requires 
close examination of the factual relationship between the Claimant and the police, and 
the police and the perpetrator. Whilst the dissenters in Michael provided a broader duty, 
ZKLFKZRXOGKDYHUHVXOWHGLQOLDELOLW\LQWKDWFDVHWKHOLQHVWKDWDUHGUDZQE\/RUG.HUU¶V
principle are perhaps less clear than those identified by the majority. So whilst justice for 
Claimants is, in some senses, better served by the dissenters (although a majority of 
Claimants that suffer loss due to police failures will remain unable to claim) legal 
certainty is better served by the majority. 
The restricted ambit of the claim in negligence increases the importance of the 
availability of the claim under the Human Rights Act. Whilst claims under both article 2 
and article 3 are challenging, they provide an avenue through which Claimants can seek 
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to challenge the actions and inactions of the police. By allowing claims, such as the 
claims in Michael and DSD to come to trial, the Human Rights Act claim is a mechanism 
through which the courts are able to adjudicate on police practices and judge whether 
they are reasonable. 
By vindicating the rights of those harmed by police omissions, the claim under the 
Human Rights Act allows the courts to influence future police practice, and to award a 
measure of compensation for loss, even though damages are more limited than those 
awarded in tort. The Human Rights Act claim fills a gap, allowing a claim to be brought 
where negligence would not. It must be questioned whether the imposition of human 
rights liability has the potential to lead to the negative consequences that inform the 
reluctance to impose a duty of care in negligence. Whilst it is possible that a Human 
RLJKWV $FW GXW\ ZRXOG ³inhibit a robust approach in assessing a person as a possible 
suspect, witness or victim´DQGOHDGWRGHIHQVLYHSROLFLQJ108 the standard of care is low, 
with the police expected to act to effectively investigate a claim. Provided that the 
investigation could, in principle, expose the facts of the crime and lead to a prosecution 
it will be effective. In all cases this should tally with the goal of the police in conducting 
an investigation. As seen above, the Claimant failed in both Osman and Van Colle, and 
the margin of discretion awarded to the state in DSD is wide (although the failures were 
so awful that the test was satisfied). If the police act in accordance with their own 
procedures they should not fear liability under the Human Rights Act, although education 
as to the standard of care required would perhaps be useful to prevent defensive 
practice through fear of liability. TKH+5$FODLPLVDYDOXDEOHDGGLWLRQWRWKH&ODLPDQW¶V
armoury, and provides an important avenue, along with those in public and criminal law, 
for ensuring police accountability. 
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